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V I R G I N I A : 
IN THE CIRCUIT COURT 
THE CHESAPEAKE & POTOMAC TELEPHONE 
COMPANY OF VIRGINIA, 
v. 
APAC-VIRGINIA, INC. 
Serve on: Edward R. Parker 
5511 Staples ·Mill Road 
ICO COUNTY 
Richmond, Virginia 23228 (Henrico County) 
MOTION FOR JUDGMENT 
Plaintiff, 
Defendant. 
Comes the plaintiff, The Chesapeake & Potomac Telephone Company of 
Virginia, by counsel, and moves this Court for judgment in the sum, and 
on account, of the following: ·· :'···.·: 
C:~o::a:::i::i::r::n:a~ublic u;,l,•authorized to do business in 
the 
2. The defendant is a Virg authorized to do 
business in the Commonwealth 
3. On or about July 7, 1983, ant was performing work 
along the south line of West Broad near Skipwith.Road, Henrico 
. 
. :: .. 
. ~ County, Virginia, in preparation for the·widening of Broad Street ~ 
that vicinity. In performance of said work, the defendant, through its 
agents, servants and employees, did negligently damage property 
belonging to and owned by the plaintiff. 
4. At the time of the·aforesaid work, the agents, servants and 
employees of the defendant were acting within the scope and course of 
their employment. 
·S~\UNJ>J·:us. HUNDLEY & GJJ.J.J.\~f 
Hrcut-IONn. VtUGINIA 
... - .......... __ . ·. 
1 
5. As a result of the negligence of the defendant, by and through 
its agents, servants and employees, the,plaintiff did suffer property 
damage in the sum of Seventeen Thousand Eight Hundred Ninety-Nine 
Dollars and Twenty Cents ($17 ,899.20.). 
WHEREFORE, the plaintiff demands :jy.~gment against the defendant in 
· ... ':r ·· , 
the sum of Seventeen Thousand Eight ~tinc:iJ::~d Ninety-Nine Dollars and 
::. ·r:~=.~.:~·;.{ ~f~ ;; 
Twenty Cents ($17,899.20), plus inte rom July 7, 1983, plus cost 
expended in this matter. 
SAUNDERS, HUNDLEY & GILLIAM 
2500 Pocoshock Place 
P.O. Box 35001-C 
Richmond, Virginia 23235 
THE CHESAPEAKE & POTOMAC TELEPHONE 




Comes the plaintiff, by counsel, ~nd pr.opounds the following 
Interrogatories to the plaintiff, pur&UaAt to Rule 4:8 of the rules of 
· ::;-]NI>"': 
the Supreme Court of Virginia, to be a~ijw~red under oath within the time 
limit described by said rule: ,1:t~';,, 
1. State the names, addresses an.4Jt.elephone numbers of all agents, 
t~;·;t:~~:, ·~ 
employees and servants of the defendari~~~~o performed the work on its 
.··.·.·:~:;:r:.;:e; 
behalf in the vicinity of W~st Broad Stiiit in Henrico County, Virginia 
·~ }~ : 
between its intersection with West End ~·rive and Parham Road during the 
SAUNDJO:US, JIUNDI.F.Y 8t: Gll.l.JAl'-1 
Hacn~HlNJ), Vuunst.'\ 2 
6 
* * * D. B. Norris - Direct 
1 Norris. Are you familiar with a problem that arose out there 
2 with ~ broken water main and telephone cable problem? 
3 Yen, sir. 
Q Can you point out where the drop inlet was 
5 located that was involved in this? 
6 MR. BARR: Turn the plans around and get them 
7 right siae up. 
8 THE t·IITNESS: Okay, right here, sir. That:s 
9 the place, JoPD Pools. Right here was the drop inlet. This 










see this existing drop inlet here? 
Q Yes, sir? 
A And over here, that had to be removed. 
Q To this? 
A This. The telephone should be marked. Ok,~y. 
Q T line? 
A Hum? Then over here is a water line and a gas 
line. 
Q 19 Would you take a pen and mark that drop inlet, 
20 the one that you just stated was the one that was being 
21 removed? 
22 Just ~rnw an arrow. That's fine. 
23 HR. Bi\RH: Put a circlE: ~round it. 
24 EY Mn. ShUNDERS: 
Q All right. Thank you. And what is the 
3 
7 
D. B. Norris - Direct 
1 designation on the line that shows the telephone line? 
2 A This. 
3 Q The one with the T on it? 
4 A The T. 
5 Q And the t'1 is the water main? 
6 A Yes. 
7 Q l~nd G is gus? 
8 A Yes. 
9 Q Fine. Thank you, sir. 
10 tva.s there damage to the \later maia c.lnd 
11 telephone cable in the same area where you•ve got the circle? 
12 A The telephone, you know, where it cross, 
13 probably eight feet from the drop inlet, ~lus or minus. 
Q 14 What is this that crosses the telephone cable 
15 right there? 
16 A That's 18 inch drainage, concrete drainage 
17 pipe. 
18 Q Is that connected to this drop inlet? 
19 A Drop inlet. Yes. 
Q 
21 on che those plans, Mr. Norris, on July 7 of 1983, was anyone 
22 else doing any digging or excavating in that area except for 
23 Apac of Virginia? 
A Not as I know of. 
25 As an inspector on the higln-1ny project, did you 
4 
----·--------------------------8---
D. B. Norris - Direct 
1 stay there on the job all the time or come and go? 
2 A I'm there most all the time. 
3 Q Da~ that the only project you were inspector 
4 for at this time? 
5 A Yes, .Gir. 
6 Q Were you there when this water main was broken? 
7 A No, sir. 
Q Were you on the project some place? 
9 A Yes, sir. 
10 Q How long after the water main was broken did 
11 you come to this particular area? 
12 A I'd say it was within five minutes. 
13 Q What did you see when you got there, Mr. 
14 Norris? 
15 A I just seen water running down Broad Street. 
16 Q Did you discover who had the water main -- how 
17 the water main was broken? Did you talk with anyone there? 
18 A Yes, sir. 
19 HR. EARl<: Your Honor, I have an objection if 
20 he is going to testity as to what someone else told him. I 
21 thinJt. 
THE counT: It all depends on who did the 
23 r.elling. 
24 I'iR. BARn: I think it p'oper for t:il\t to tell 
25 what he observed and what he :.ia\t.' but --
5 
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9 
D. B. Norris - Direct 
1 THE COURT: l·lell, until he idcntifie~:; the 
2 person, the objection i~ well ~t~ted. 
3 DY HR. SAUl~D ERS : 
4 Q Who did you talk to there, Mr. Norris? 
A I talked -- I don't remember ~nyon~, you know, 
6 other than the operator, r-1r. Dodson, the superintendent on 
7 the job, he was with me, you know. 
8 Q Did he know how the accident -- did he tell you 
9 how'the accident happened? 
10 A No, sir. 
11 Q All right. How about the operator, did you 
12 talk with him? 
13 A Yes, sir, I talked to all of them. You know, 
14 they was lifting the drop inlet up to remove it. 
15 Q Okay. Did they remove it? 
16 A Not at that time. 
17 Q What happened at that time? 
18 A That's when the water line broke. 
19 Q Did the operator tell you how it happened? 
20 A Not -- I can•t remember -- I can't recall him 
21 telling me how it happened. 
22 Q Was the water line in fact broken where this 
23 drcp inlet was being raised? 
24 Yes, sir. 
25 Q And was the telephone cable d~maged where that 
6 
--------------------------·--------10 
D. B. Norris - Direct 
1 pipe ran from one of the inlets to the other? 
2 A Yes, sir. 
3 Q What were they trying to raise the drop inlet 
4 with, what piece of equipment; do you recall? 
5 A I don't recall. I don't remember. It was --
6 Q How lon~ did it take you to get the water cut 
7 off; do you recall? 
8 A I'd say 30 minutes or longer. 
9 Q was there a lot of water in the ar~a by the 
10 time the water was cut off? 
11 A Yes, sir. 
12 Q How long after you got to the area of where the 
13 water main had been broken did the Telephone Company people 
14 arrive? Do you recall? 
15 A I'd be guessing; I'a say 40 minutes. 
16 Q They got there after you had gotten the water 
17 cut oif? 
18 A Yes, sir. 
19 Q }lR. SAUNDERS: I don • t have any more questions 
20 for Mr. Norris. 
21 THE COURT: Cross-e:,ar.:ine. 
22 
23 CROSS-BXAl·!INATIOll 
24 BY HR. BARR: 
25 Mr. Norris, I'll be just real brief. 
7 
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11 
D. B. Norris - Cross 
1 How long hnve you been an inspector for the 
2 IJigln1ay Department? 
3 A 24 years. 
Q All right, sir. And during the courze of that 
5 24 years, have you inspectea jobs where drop inlets have been 
5 removed? 
7 A Yes, sir. 
Q And is it the customary practice that those 
9 inlets are removed by placing a -- taking a large piece of 
10 equipment such as a front-end loader, lifting it up on the 
11 eoge and rolling it out of the ground? 
12 A I'd say, yes, sir. 
13 Q All right, sir. Now, you did not see this drop 
14 inlet removed, did you? 
15 A Yes, sir. 
16 Q You saw it after it was removed, but you didn't 
17 see them try to remove it, did you? 
18 A Not the first time. See, he didn't remove it 
19 when the water line broke. See, he quit. 
20 All right, sir. Did you see it -- did you 
21 observe the drop inlet after it was removeci from the ground? 
22 !'A. Yes, sir. 
23 Q And did you look at the bottom of the drop 
24 inlet? 




D. B. Norris - Cross 
1 Q What did you see? What condition was the 
2 bottom of this drop inlet? How large was this drop inlet, 
3 l·~r. Norris? 
4 A r•m guessing, again; I'd say seven, seven, 
5 eight tons. 
6 Q About four by four cubic feet? 
7 A It \'las long. 
Q Now, did you see the bottom of the drop inl~t? 
A Yes, sir. 
10 THE COURT: You say seven 
11 ~m. BARR: Seven or eight tons is what he said, 
12 Your Honor, weight. 
13 THE COURT: Oh. 
14 BY l•1R. BARR: 
15 Q What was the condition of the drop inlet on the 
16 bottom? 
17 A The water line was poured up in the footer and 
18 the gas line, too. 
19 Q Would this have told you that t .. 1as a drop inlet 
20 that was poured in place? 
21 Ye!l. 
22 Q Az opposed to being pr~ca~t? 
A I t \~ il z n • t p r e cast • 
It w,:~s pou r(~cJ in plac~. And normally when 
25 these drop inlets are placed over top of utility lines, is it 
9 
... !""·· ···' 
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13 
D. B. Norris - Cross 
1 customary that there be a sand cushion of some sort between 
2 the water line and the bottom of the drop inlet? 
3 A On this particular job, we worked with the 
4 county and the ~ity, we tried to keep everything that was 
5 built six inches over any utility. 
6 Q Is that the -- that's what you did on this job; 
7 is that what is normally done on construction jobs? 
8 A Yes, sir. 
9 Q And Apac did not install the drop inlet that 
10 was taken out, did they? 
11 A No, sir. 
12 Q That was done several years before by someone 
13 unknown; is that correct? 
14 A Yes, sir. 
15 Q Have you been a highway inspector on other jobs 
16 in which Apac has been the general contractor? 
17 A Yes, sir. 
18 Q Are they generally good supervisors? 
19 A Yes, sir. 
20 Q Good contractors? 
21 A Yes, sir. 
22 Q Thank you. That's all the (!Uestious I have. 
23 MR. SAUNDERS: Jtidge, I have a few rebuttal 
24 questions, if I could dsk nim. 
25 THE COURT: All right, zir. Redirect. 
10 
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D. B. Norris - Redirect 
1 where the gas, water and telephone lines were, don't they? 
2 A Yes. 
3 Q They were furnished to Apac? 
4 A Yes, sir. 
5 Q Whose responsibility is it on this project, 
6 whose responsibility was it to determine that that drop inlet 
7 could be removed without damaging the utilities? 
8 A The contractor. 
9 Q Did you attend the preconstruction conference 
10 with this contractor before this project began? 
11 A You are talking four, five years, now. I don't 
12 remember. 
13 Q Okay. In your experience on construction 
14 projects, have you ever seen a drop inlet or stor~ sewer 
15 before that was poured over a utility line or pipe line? 
16 A No. No, sir, I haven't. I seen them pour it 
17 over it, but not in them. 
18 Q In them. 
19 Is this your first experience you•vc had of a 
20 line being ruptured like this, with extracting a drop inlet? 
21 A Yes, sir. 
22 Q Had the utilities in this area been located for 
23 Apac, Virginia, so they knew exactly ~here they were? 
24 P .. Ye£., sir. 
25 Q What iv the standard procedure ~hen a utility 
11 
16 
D. B. Norris - Redirect 
1 line is located like that and somebody is excavating in order 
2 to protect the utility? 
3 A They get -- the contractor generally calls and 
4 gets the telephone to mark it. 
5 Q After it is marked, how do they proceed in 
6 excavating in order to protect the utility there? 
7 A Well, they would probe for it and find the 
0 depth of it, if he was putting a new item in. 
9 Q Do you know whether they probed and determined 
10 exactly where these utilities were located before the drop 
11 inlet was raised? 
12 A They didn't probe, no, sir. 
13 Q I have no further questions. 
14 MR. BARR: Your Honor, if I may, Mr. Sauncers 
15 went a little bit beyond the cross-examination. I have just 
16 one question I would like to ask. 
17 THE COURT: Sure. Recross. 
18 
19 RECROSS- EXl\MINATIOt1 
20 BY ~iR. BARR: 
21 Q Mr. Norris, Mr. Saunders asked you about Apac 
22 probing for the lines. All the utilities were marked on the 
23 ground before the construction was ever started; is that 
24 correct? 
25 A Yes, sir. Or during. 
12 
-·· . --·- -- ---
-------------------------------20 
William Finne~an - Direct 
1 having been sworn, testified as folLows: 
2 DIRECT EXA~liNATION 
3 BY HR. SAUNDERS: 
4 Q Mr. Finnegan, tell the ladies and gentlemen of 
5 the jury your name and with whom you are employed, ~ir. 
6 A Bill Finnegan. I'm employed with C & P 
7 Telephone Company. 
B Q How long have you been with C & P Telephone 
9 Company? 
10 A 19 years. 
11 Q What's your position with C & P at the present 
12 time? 
13 A Supervisor of cable maintenance. 
14 Q How long have you been a supervisor of cable 
15 maintenance? 
16 A Eight years. 
17 Q In July of 1983, do you recall a problem with 
18 the C & P plant or cable, however you refer to it, in the 
19 vicinity of 8711 West Broad Street? 
20 A Yes, sir. Yes, I do. 
21 Q Would you tell the ladies and gentlemen of the 
22 jury in your own words what happened on that day that brought 
23 this to your attention? 
24 Well, it was in the afternoon somewhere in the 
25 neighborhood of 4:00 and 4:30, was sitting in my office, and 
13 
- :. . . . . .- ~ ... :• ,. 
·. \ ·.· •.- ...... 
.. 
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21 
liilliam Finneaan - Direct 
1 normally we get off at 4:30, and one of the boys was using 
2 one of the outside ljnes and it went dead. 
3 l4R. B~.Rn: Your Honor, I \vould like to a(3k the 
4 Court, if he is going to answer just by giving in his own 
5 words without responding to questions, I would ask the Court 
6 to caution the witness to be zure he speaks from his O\vn 
7 direct knowledge, since he is going to be making a speech, I 
8 won't have an opportunity to listen to the question to see 
9 I have no objection to him answering as long as he is 
10 cautioned to be sure he speaks of his own personal knowledge. 
11 THE COURT: Don't tell us what somebody else 
12 told you. 
13 Is that all right? 
14 MR. BARR: That•s fine. Thank you. 
15 THE WITNESS: All right. All the lines on my 
16 desk were dead, and I checked several in the building and 
17 they were also dead. We have a dual system in this 
18 particular office where we got some lines which come off of 
19 Grace st.reet, some which come out of the Pemberton office. I 
20 knew the Grace Street lines were working, so the first thing 
21 we did was called the Pemberton office. 
22 BY NR. SAUNDERS: 
23 Q Excuse me a second. I hate to interrupt, Mr. 
24 Finnegan. Where is your office located? 
25 A 3805 Cox Road, which the scene of the damage is 
14 
- ·. ·-· '-;..•.: '-:. 
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William Finneqan - Direct 
1 to the east of my office. 
2 Q Okay. Go ahead. 
3 So run around, found where I could get a dial 
4 tone on Grace Street line. First thing I did was called the 
5 Pemberton office, find out -- sometimes we have switches go 
6 down, you have them, which could cause problems. We already 




So after that we took the dial tone we got off 
10 of Grace S~reet line, run it over to the machine that 
11 monitors air pressure in there, and got to read off of it, 
12 and it shows that the cable going east out of the Pemberton 
13 office, one of the transducers was down reading zero. 





you from time to time because -- explain to the ladies and 
gentlemen of the jury what a transducer is. 
A A transducer monitors the air pressure on the 
cable, and we assign them particular pin numbers for 
19 particular cable; like pin one might be cuble· one. Pin two 
20 would be cable two. We tie it down, looking for the pressure 
21 of the transducer, which cable we're talking about. 
22 The -- anyway, the pressure normally runs in 
23 there around eight pounds; thic one had dropped to zero. So 
24 that told me we had a problem in our east run out of the 
25 Pe~berton office. So I called in there and they -- right 
15 
23 
William Finnegan - Direct 
1 off, I forget the exact cable number, but I had looked it up 
2 on the log, I believe it was 708 cable, and I told them, 
3 start pulling the calls on that particular cable ~o we could 
4 free up the rest of the office. 
5 Then I dispatched one man, who is Jirnr;&y 
6 Manhaetan, to go to the Pemberton office to hock up our test 
7 kit to it so we could measure the test location. I took 
8 another man, Roddy Roberts, along with me to start riding the 
9 east run to see if we could spot any activity. 
10 We got down in front of JoPa Pools and, you 
11 know, they -- people were digging, was Apac Construction, 
12 they had broken a water main in the area and the area was 
13 flooded. I assumed at this time that that was the darnag~, 
14 but to make sure I had Manhattan in the office put his 
15 breakdown set on breakdown, puts a tone on the effective 
16 cable repairs and runs to a shorted connector, it will stop 
17 and will not go past that trouble point, the tone, so you can 
18 listen with an amplifier and track it to the exact spot. 
19 So I had Roberts, who had an underground truck 
20 with him pump the manhole in front of JoPa, which was to the 
21 west of the damaged spot, since we couldn't get into the 
22 exact area at the time because of the combination with water 
23 and continued digging, and listen for the tone. 
24 At that point he heard the tone, so then I had 
25 him go to the manhole to.the east of the damage. We pumpad 
16 
24 
William Finnegan - Direct 
1 the hole there and got down to the cable, the tone was not 
2 getting through, so that tied me down that the damage was 
3 between these two man holes. 
4 So we had to wait until, you know, the water 
5 was cut off, dropped pumps in to get the water down, and we 
6 found our conduit and cable had been damaged along with an 
7 air pipe was cut in half, also, at the same location. 
8 Q Now, why does the Telephone Company keep air 
9 pressure on these lines, Mr. Finnegan? 
10 A To keep water out. This is paper insulation, 
11 and water will short it out. It grounds it out and 
12 communications cannot pass over them. 
13 Q You said you pumped a hole to test it. What · 
14 kind of hole are you talking about? 
15 A A manhole, a manhole each.side of the location. 
16 Q How much water was in the manhole? 
17 THE COURT: Which one? 
18 THE WITNESS: Yeah. 
19 MR. SAUNDERS: The one he pumped out. 
20 THE COURT: He pumped both. 
21 BY ~m. SAUNDERS: 
22 Q Let's take them one at a time and tell me how 
23 much was in it then. 
24 A They are in both places, the water was over 




William FinnPaan - nirPl"!t 
1 Q How-many inches would that be? 
2 A I would guess a matter of two foot. 
3 Q Did you locate the actual area of damage to the 
4 cable? 
5 A Yes. After the water leak had been stopped 
6 and, you know, we were able to excavate over the cable. The 
7 hole up to the duct one was already exposed and you could see 
8 where the duct running had, you kn0\'1, three ducts -- like the 
9 corner of it had been sliced off. 
10 Q Would you explain to the ladies and gentlemen 
11 what a duct is, what you were talking about? 
12 A A duct is a casement through which we pull our 
13 cable. And this particular one was --
14 THE COURT: t'lhat is it, a conduit? 
15 THE WITNESS: It•s a conduit. It was like 
16 cement and terra-cotta, which surrounds -- it is just casing 
17 which the cable is pulled through. When you come back, you 
18 pull this cable out pulling another one right in without 
19 having to dig up the street. 
20 BY r~. SAUNDERS: 
21 Q At the present time -- when the damaged cable 
22 was damaged, was it \vithin Broad Street? 
23 l1o, sir. 
24 Q Is it now? 
25 A Yes, sir. 
18 
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William Finnegan - Direct 
1 Q Explain, if you will, a little further exactly, 
2 if you are looking at the end of that conduit, what it looks 
3 like, if you will, please. Docs it have more than one 
4 compartment, just --
5 A Right. It is a series of ducts, and this one 
6 had like four conduits across, you have four holes separated 
7 by cement, and I think it was three lines down, so you have 
8 four holes running down and three lines across or, you know, 
9 just more or less in a square or rectangular shape with 
10 cement separating each one of the compartments. 
11 Q And what do you use this conduit for? 
12 A To pull that cable from, you know, one manhole 
13 to the other. 
14 Q What kind of cable was this in the area that 
15 was damaged? 
16 A Twenty-seven hundred pair. 
17 Q Would you explain to the ladies and gentlemen 
18 of the jury what a twenty-seven hundred pair cable is? 
19 A A pair of -- one pair is two wires, so you got 
20 twenty-seven hundred times two or, what, fifty-four hundred 
21 wires total with the sheath, and the total diameter would be 
22 approximately three inches. 
23 Q You've explained the da~age to the conduit. 
24 Cun you explain what the damage to the C<1blc ltlas'? 
25 Yeah. The damage to the cable, it, it had been 
19 
27 
William Finnegan - Direct 
1 scraped and the outer polyethylene jacket had been pulled off 
2 and the metal shield which surrounds the wires had also been 
3 scraped and you had some little puckers in it, you know, just 
4 been pulled back like you do your skin. 
5 Q Was there -- excuse me. 
6 A It was an area of about a foot and a half that, 
7 you know, this scrape was in. 
s Q Had any of the wires or pairs of wires in the 
9 cable been damaged? 
10 A Now, sir, they hadn't. 
11 Q All the wires were in place but the sheath had 
12 been sort of skint back? 
13 A Correct. 
14 Q Could you tell from examining it what had 
15 caused the sheath to be pulled back? 
16 A No, I could not. No more than to say that, you 
17 know, something had scraped it. 
18 Q Can you -- could you tell from the pressure 
19 gauge or any other means how long that sheath had been skint 
20 back like that? 
21 A Normally, with a cable that size, pressure 
22 falls real quick; I would say within, you know, the last two 
23 hours the it had to h.:tve been damaged. 
24 Q Was anyone c:ccavat ing in the immediate area of 
25 that cable at that time, to your knowledge? 
20 
28 
William Finneqan - Direct 
1 MR. BARR: Excuse me, Your Honor. 
2 THE COURT: You are asking him to his 
3 knowledge. 
4 THE WITNESS: One more time on that. 
5 BY ~lR. SAUNDERS: 
6 Q Was anyone excavating in the immediate area of 
7 the damage to this cable, to your knowledge? 
8 A Yes. Apac Construction. 
9 Q Did you supervise the repair to this cable, Mr~ 
10 Finnegan? 
11 A Yes, I did. 
12 Q Would you explain to the ladies and gentlemen 
13 of the jury how your crew went about and how you repaired 
14 this cable? 
15 A Fist thing we did, removed the sheath. This is ~ 
16 after you got the water down, pushed the mud back so you 
17 could get to the cable, take the sheath off. We put what's 
18 called a drying bag, which forces hot air into the conductors 
19 like a hair blower, and we put this on this and forced air 
20 into it to dry it. 
21 Q Now, the problem is, when you do th~t, the 
22 insulation, we call it fading, but they are different colors, 
23 some of them are red, some green, the colors fade real bad, 
24 that's an indication of your insulation no longer be 
25 effective, so with the normal voltage we carry on cable 
21 
···- j·s .................... . 
William Finne an - Direct 
1 the drop inlet? 
2 f.tR. Bf.1RR: Drop inlet. Storm sewer box. 
3 THE WITNESS: These are not in the position 
4 they were when I arrived on the job. These had been moved 
5 out of the area. And in fact the trouble area is over here. 
6 MR. BARR: You moved them to get them out of 
7 the 'tlay? 
8 THE ~viTNESS: Correct. 
9 MR. BARR: Tell me, what is that right there? 
10 Is that where the water line was poured in place over top 
11 I mean, the drop inlet was poured in place over the water 
12 line? 
13 THE WITNESS: That's an indention. 
14 MR. BARR: Or do you know? If you don't know --i 
15 THE WITNESS: I really don't know. 
16 MR. BARR: All right, sir. That's fine. 
17 r-tR. SAUNDERS: I think it -- Your Honor, I 
18 think it shows that's what it is. 
19 THE WINTESS: And it shows the little gas line 
20 up there a little bit further. 
21 ~1R. BARR: I don't want him to testify to 
22 anything he doesn•t know. 
23 HR. SAUNDERS: There is no question that the 
24 drop inlet was over both of those lines. 
25 MR. BARR: Was the drop inlet over top of the C 
22 
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1 & P line? 
2 THE WITNESS: It was not. 
3 rm. BARR: It was not. Thank you. 
4 THE COURT: The five photographs shown to the 
5 witness showing the location and the repairs being made to 
6 the cable will be admitted as Plaintiff's Exhibit 3. 
7 
8 (Plaintiff's Exhibit 3 was received.) 
9 
10 THE COURT: The two photographs identified by 
11 the witness as showing the drop inlet box or storm sewer box, 
12 whatever you like to call it, will be Plaintiff's Exhibit 4. 
13 
14 (Plaintiff's Exhibit 4 was received.) 
15 
16 THE COURT: You testified that the drop inlet 
17 box was over the water and gas lines, not over C & P's cable, 
18 right? 
19 THE WITNESS: When I arrived on the scene, yes, 
20 sir. 
21 BY ~m. SAUNDBRS: 
22 Q ~lr. Finnegan, after the temporary repair was 
23 made, and I believe you showed the jury where they had u 
24 wrapping around the area that was damaged, and then you said 
25 they put a casing around it --
~ ~ ~ 2 3 i 
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1 normal gas indication on your meter goes up, helium 
2 indication takes the meter down. So what you do is you probe 
3 along the run, when you hit the helium gas it takes your 
4 meter down, so you know my air leak is right here, therefore, 
5 you dig right there, so we probed the area and the leak was 
6 coming from where we had covered up the splice case, so we 
7 once again dug that up and re-repaired the leak to it, and at 
8 that time we cordoned off the area with tape and stuff and I 
9 got with Apac and asked them to not to run any heavy 
10 equipment over the area and explained to them what happened 
11 and all of that, and we didn't have any more problem with it 
12 after that. 
13 . Q Then did you have to make further.repair of 
14 that at one time or another? Did you have to make what's 
15 called a permanent repair to the cable? 
16 A I did not. Our construction group made the 
17 perm~nent repair to repair the ducts, get rid of our 
18 temporary job. 
19 Q You did not supervise the permanent repair? 
20 A That is correct, I did not. 
21 Q Your experience with this damage to the cable 
22 then ended after you finished the temporary repair that 
23 you've just described? 
24 A That is correct. \·le did go back and, you know, 
25 we continually mar keel the cable. r-1y people are also the ones 
24 1 
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1 that put the marks on the ground where it is at. This i~ an 
2 on-going job, we do that like twice a week for the whole time 
3 they arc working out there. 
4 Q Was the cable marked at the time this damage to 
5 the cable occurred? 
6 A Yes, sir. 
7 THE COURT: You mean the location was marked. 
8 NR. SAUNDERS: Yes, sir. 
9 BY r-IR. SAUNDERS: 
10 Q Maybe since the Judge has a question, you ought 
11 to explain to the jury how you mark the cables and what you 
12 mean by marking. 
13 A We put an electrical tone once again on the 
14 cable. And we run that with a locator which just l70U might 
15 hear every now and then walking down the road, somebody 
16 walking, you wonder what they are doing, got something going 
17 like this, and it looks like a stick or little square box, 
18 and they are swinging it back and forth, when it is over the 
19 cable, it goes beep, beep, beep, then he goes and gets to the 
20 other side of it. Then we take orange paint and spray on the 
21 ground, and put stakes occasionally to murk the exact 
22 location of our cable. 
23 Q Did you mark the cable at the request of Apac? 
24 Are they the ones that requested you to mark it? 
25 A Yes. 
25 
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1 Q Why would you have to mark it more than once? 
2 A Traffic knocks the mark and the ztakes down. 
3 Q Does that marking -- in doing that, do you 
4 advise them of the depth of the cable? 
5 A We do not give them depth. We tell them if you 
6 are going to dig within two foot of these marks, hand dig and 
7 locate the cable. 
8 MR. SAUNDERS: I have no further questions, 
9 Judge. 
10 t4R. BARR: nr. Finnegan --
11 THE COURT: Just a moment. 
12 Cross-examine. 
13 MR. BARR: Thank you, Your Honor. 
14 
15 CROSS-EXAl~INATION 
16 BY MR. BARR: 
17 Q Mr. Finnegan, when the accident happened, you 
18 were sitting in your office 
19 A Yes. 
20 Q -- several miles away; is that correct? 
21 A That's correct. 
Q So from your own kno'ttledge, you do not l~now how 
23 the cable came to be broken, do you? 
24 A I did not witness it, no, sir. 
25 Q All right, now, all you know from first hand 
. 2s I 
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l standpoint is that C & P's cable had been damaged in some 
2 fashion and it was your responsibility to get it fixed? 
3 A That's correct. 
4 Q Now, did Apac cooperate with you in that 
5 endeavor? 
6 Yes, sir. 
7 Q They were very cooperative, were they not? 
8 A Yes, sir. 
9 Q All right, sir. Now, I think you had said 
10 damage was about a foot and a half? 
11 A Yes, sir. I'd estimate, you know, where the 
12 sheath had been skinned back, yes, sir. 
13 Q Let me ask you, did you make any written 
14 report? 
15 A Yes, sir, I did. 
16 Q All right, sir. Does C & P have a claims 
17 department or someone who makes the investigation when 
18 there's damage to a cable? 
19 A We forward our report to the claims department. 
20 Q All right, sir. And is it your understanding 
21 or do you know whether or not they make an investigation? 
22 A They do, and in this particular case I 
23 requested them to come out and take pictures. 
24 Q Do you know anyone else that did? 
25 A No, sir, I don't. 
27 
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1 Q Now, I think earlier you testified that the 
2 cable was not in Droad Street at the time that it was damaged 
3 but it now is in Droad Street because Broad Street has been 
4 widened? 
5 A That's correct. 
6 Q It ran along in the grass or median strip or 
7 what? 
8 A Yeah, it was -- it was like a little loop in 
9 there where JoPa had its parking lot, it was basically 
10 through their loop in the parking lot, it was like the grass 
11 area. 
12 Q I think you told the jury it was about eight 
13 feet away from this drop inlet. 
14 A Yeah. I'd say between six and eight. 
15 0 All right, sir. And that the water line -- or 
16 the box inlet was over top of the water line and the gas line 
17 but was not over top of the --
18 A Right. 
19 Q -- telephone line; it was six to eight feet 
20 away? 
21 A Yen, sir. When I arrived, the box inlet was on 
22 an angle over those two. 
23 Q All right. That's where it was constructed or 
24 do you know? 
25 A I really don•t know. 
28 1 
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1 Q You don't know. You don't know where that box 
2 inlet came from, do you? 
3 A No. It was there when I found the damage. 
4 Q All right, sir. It was not on top of the C & P 
5 line though, was it? 
6 A No, sir, not when·! arrived. 
7 Q All right, sir. 
8 MR. BARR: I have no other questions, Your 
9 Honor. 
10 THE COURT: Redirect. 
11 MR. SAUNDERS: I have none. 
12 THE COURT: May he be excused? 
13 MR. SAUNDERS: I'd like for him to hang around. 
14 THE COURT: You cannot be excused. You are to 
15 go out in the hall, and you have the same admonition as 
16 before, you are not to discuss the case with anybody. When I 
17 say you are not to discuss it with anybody, that means the 
18 lawyers, all right? 
19 THE WITNESS: Yes, sir. 
20 THE COURT: And you are not to remain within 
21 the hearing of anybody. 
22 
23 (The witness stood aside.) 
24 
25 THE COURT: Next witness. How long is your 
29 
80 
Georqe Hamner - Cross 
1 CROSS-EXM1INATION 
2 BY MR. BARR: 
3 Q Mr. Hamner, you didn't play any role in 
4 preparing that, did you? 
5 A No, sir, I did not. 
6 Q It is just passed through your hands and you 
7 mailed it or under your supervision it was mailed onto Apac? 
8 A Yes, sir. 
9 Q You had written Apac back in July of '83, had 
10 you not, and told them you were going to make a claim? 
11 A Yes, sir, that•s correct. 
12 Q And at that time you told them as soon as the 
13 accounting records were complete, you would send them a bill 
14 for the repairs, did you not? 
15 A Yes, sir. Correct. 
16 Q And that letter was written about July the 
17 14th, was it not? 
18 That oounds about right, yes, sir. 
19 Q Now, you didn't see this accident happen, 
20 either, did you? 
21 A No, sir, I did not. 
22 Q You were downtown at Grace Street when it 
23 happened, I assume? 
24 A Sir, I was on vacation the day it happened. 
25 Q All right. That's good. Nobody could blame 
,. Jl. Jl. 
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1 or on into '84? 
... 
.!. A Way into '84. I'd say through '84 • 
3 Q All right, sir. Did there come a time when you 
4 responded to, on behalf of the Telephone Company, to some 
5 interrogatories? 
6 A Yes, sir, I did answer some questions, yes, 
7 sir. 
s Q All right, sir. Did you state in those 
9 interrogatories how this accident happened on behalf of the 
10 Telephone Company? 
11 A I spoke to it, sir, but I can't remember 
12 exactly what I would put in the report without seeing it. 
13 Q Let me refresh your memory, if I may. Do you 
14 recall being asked in a set of interrogatorie~ to describe in 
15 detail all work performed in repairing or attempting to 
16 repair your property that was allegedly damaged by Apac? Do 
17 you recall that question being asked to you? 
18 A No, sir. Right off hand, I don't recall the 
19 question. 
20 HR. SAUNDERS: tihich one are you reading? 
21 MR. BARR: Number 7. 
22 Can I ask the sheriff to show him this 
23 interrogatory answer, Your Honor, and aok him to idcntiiy his 
24 signature down at the bottom of them? 
25 MR. SAUNDERS: No question, Judge. We'll 
31 
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1 stipulate that is his answer to interrogatories. 
2 t·IR • 13ARR: t'l u 11 , I \" 4.1 n t to read i t to him • 
3 THE COURT: 1\:ll right, sir. 
4 If they don't obj~ct, I don't object. 
5 BY MR. BARR: 
Q Is this your answer: This da~age was caused by 
7 the dropping of a storm sewer box directly over the area of 
8 the Telephone Company conduit. The impact crushed three 
9 telephone conduits, damaged the outside sheath of 
10 twenty-seven hundred pair cable, ruptured a Telephone Company 
11 air pipe and knocked a hole in a water line, the water line 
12 continued to run causing the entire cable to become saturated 
13 with water. In order to make permanent repairs the old, 
14 damaged cable had to be replaced. The Telephone Company had 
15 to pull a new twenty-seven hundred pair cable between manhole 
16 714 and man hole 715. 
17 l .. iR. SAUHDERS: Excuse me. That • s 1714. 
18 t•lR. BARR: Excuse me. I r ra sorry. This new 
19 cable was pulled through an existing empty goou duct. The 
20 service in tho old, damaged cable was then placed into the 
21 new twenty-seven hundred pair cable leaving the old damaged 
cable vacant. The old, damaged cable was then pulled from 
23 the crushed conduit. Three crushed conduits were then 
24 repaired by using piece~ of split conduit. Was that not the 
25 answer that you provided? 
32 
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1 A That sounds exactly like our answer, yes, sir. 
2 Q And you answered that under oath, did you not? 
3 A I signed my name to it, sic, if it is on there, 
4 yes, sir. 
5 Q And there's a notary certificate? 
6 A Yes, sir. I'm sure you are right. 
7 Q All right, sir. So it's the position of C & P 
8 Telephone Company that the storm sewer box was dropped on the 
9 telephone cable, is that correct, based on your answer? 
10 A On my answer, yes, sir. 
11 MR. BARR: Thank you. That's all I have. 
12 THE COURT: Redirect? 
13 l·1R. SAUNDERS: I have none, Judge. 
14 THE COURT: You may step down. 
15 
15 {The witness stood aside.) 
17 
18 l·tR. SAUUDERS: That's· the Plaintiff • s case, 
19 Your Honor. 
20 THE COURT: Plaintiff rests in chief. 
21 Defendant ceady to proceed? 
MR. LOFTON: Your Honor, we have a motion. 
23 THE COURT: Take th~ jury out, sheriff. 
24 
25 (The jury retired from the courtroom.) 
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Argument of Counsel on Defendants' Motion to Strike 
THE COURT: All right, sir. 
MR. LOFTON: Your Honor, we move to strike the 
4 Plaintiff's evidence on the basis there has been no proffer 
5 as to how this telephone cable was broken. There is a direct 
6 contradiction in the testimony between what Mr. Hamner has 
7 just said and what Mr. Norris said. Mr. Norris testified 
8 that the telephone cable was eight to eight and a half feet 
9 from the drop inlet, and that it was not removed from che box 
10 until after the telephone cable was breached, until after the 
11 water -- until after the repair was done. This was confirmed 
12 by Mr. Finnegan, the telephone supervisor who ca~e out and 
13 looked at the work. Mr. Hamner has just testified 
14 THE COURT: Not until after the repair was 
15 done? 
MR. LOFTON: Sir? 16 
17 THE COURT: Finnegan said \t~hen he got there the 
18 box had been taken out of the hole, it was there when he 
19 first got there, then they took it out and did the repair. 
20 He had to take it out in order to pump it out and in order to 
21 do the repair. 
22 f'lr. Loft on --
23 MR. LOFTON: Yes, sir. 
24 THE COURT: -- I want to understand you. I 
25 thought you said -- I understand the evidence. The evidence 
34 
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1 before the Court is that this drop inlet was from six to 
2 eight feet from the telephone cable. I understand that. 
3 MR. LOFTON: Yes, sir. Well, our position, 
4 that it's, number one, that it's physically impossible for 
5 this to have happened the way the Telephone Company says that 
6 it happened. At best, this is a theory. Virginia law holds 
7 that negligence cannot be presumed by and I have several 
8 cases photocopied for the Court which I would like to proffer 
9 to the Court at this time 
10 THE COURT: I don•t need them. That's 
11 hornbook. 
12 MR. LOFTON: All right, sir. 
13 Well, basically our argument is that the mere 
14 happening of an accident does not mean that there was 
15 negligence in the case. The burden is on the plaintiff who 
16 alleges the negligence to produce evidence where the jury can 
17 find there was a proximate cause of the accident. 
18 There has been no evidence that this box was 
19 dropped on the cable. Mr. Hamner just said that's their 
20 theory of the case and there has been no one called to 
21 testify to say that this in fact was done. 
22 THE COURT: All right, sir. 
23 HR. SAUliDERS: Judge, I agree with all the law 
24 Mr. Lofton cited. There is no question about that. The 
25 testimony of the witnesses have not all been exactly the 
35 I 
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1 same, and I would be shocked if they were. I've never tried 
2 a case --
3 THE COUHT: l\nsl-lcr my· question: t•ihere is the 
4 evidence of any negligence? 
5 MR. SAUNDERS: Okay, I'm getting to that, 
6 Judge. The negligence is, as Mr. Norris testified, that, 
7 one, nobody was doing any work or excavation in this area but 
8 Apac of Virginia; two, it was the responsibility of Apac of 
9 Virginia to remove the gutter and the inlet storm sewers so 
10 as not to damage the underground utilities -- the underground 
11 utility. 
12 THE COURT: Agreed. 
13 MR. SAUNDERS: Okay. The underground utilities 
14 have been located. When they went to take up the inlet, they 
15 took it up in such a manner that they had to drop it. The 
16 testimony was that after the inlet was dropped, water began 
17 to seep up through the ground, which clearly indicates at 
18 that time that the -- that the water main was ruptured, at 
19 about the same time is when Mr. Finnegan testified that they 
20 had the problems in the main office, and the transducer, I 
21 believe he called it, ~howed that pressure had gone off the 
22 line. Without ~aking a long story longer, chey came out and 
23 found the damage right at that point. 
24 Apac had notice that the utilities were there 
25 and in the proximity. They had notice by looking at these 
36 
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1 plans right here, where Mr. Norris circled where that drop 
2 inlet was. If the Court will look at these plans you'll ~ee -~ 
3 TilE COURT: I looked at them. 
4 f.1R. SAUNDERS: You see the pipe that runs 
5 between the two and runs where the telephone cable is? 
6 THE COURT: Sure. 
7 MR. SAUNDERS: There is no evidence that anyone 
8 else was doing any digging or anyone else did the damage. 
9 THE COURT: I know, but it is not res ipsa 
10 loquitur. Where is the negligence? 
11 MR. SAUNDERS: The negligence here, they used 
12 an improper piece of equipment to lift it up. 
13 THE COURT: Nobody said that. 
14 MR. SAUNDERS: Mr. Norris testified they had to 
15 go get another piece of equipment to lift it out of there. 
16 THE COURT: vlell, that doesn It prove that the 
17 first piece was improper, that there was any negligence 
lB because they chose a bigger shovel that they used to get it 
19 out. than with the smuller shovel. They could have done just 
20 as much damage with the smaller shovel as with the big one, 
21 couldn't they, if they dropped it? 
22 MR. SAUNDERS: Once they dropped it, yes, sir. 
23 THE COURT: Where is the negligence? 
24 MR. SAUNDERS: The negligence is they did not 
25 make sure that he had sufficient equipment to lift that drop 
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1 inlet and not drop it knowing that below it were the gas, 
2 water, Telephone Company and power utilities. 
3 THE COURT: Well, everybody knew that. Assuce 
4 arguendo, and you are entitled to all reasonable inferences 
5 arising from credible evidence at this point, assume arguendo 
6 everybody knew that, because before a contractor comes out, 
7 he calls that -- what's the little thing they call --
8 MR. BARR: Miss Utility. 
9 THE COURT: I wanted to say Fannie Mae, but 
10 that's wrong. Before every contractor goes out to do a job 
11 where there are utilities involved, he calls Miss Utility. 
12 They are supposed to come out and mark the location of each 
13 utility line, the gas line, the -- you've seen it where they 
14 go out in your street 
15 MR. SAUNDERS: I'm very familiar with it, Your 
16 Honor. 
17 THE COURT: They have a blue line for the gas 
18 line, and another color for the water line, another color for 
19 the telephone line, so as to mark where they are located, 
20 approximately, that they are within a certain amount of sp~ce 
21 where that line is. They can't be exact, because it is down 
22 in the ground. 
23 So everybody knows where it is. He knew where 
24 it was. No question about that. But where is there any 
25 negligence? 
38 
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1 MR. SAUNDERS: t·7hen the contractor -- it is 
2 located by the contractor, he i£ supposed to probe, to locate 
3 exactly where it is, and Mr. Norris' testimony was they did 
4 not probe in thia area and in this distance. Had he probed 
5 THE COURT: t·lr. Norris said he didn't see them 
6 probe in this area. Mr. Norris also said that he wasn't 
7 always at that spot. 
8 MR. SAUNDERS: I though Mr. Norris' testimony 
9 was, and I may be wrong, that there was no probing done, or 
10 the notes that I made, they did not probe in this area of the 
11 utilities. 
12 THE COURT: Norris said he wasn•t present when 
13 the accident occurred. He got there within five minutes and 
14 saw water running all along Broad Street. Talked to Dodson, 
15 the superintendent, and talked to the operator. They were 
16 lifting a drop inlet to remove it, water line had broken at 
17 that point, telephone cable damaged at approximately same 
13 point. He didn't remember the equipment being used to raise 
19 the drop inlet. Took.30 minutes to get the water cut off. A 
20 lot of water in the area. Telephone people arrived within 
21 40, 45 minutes. He's been an inspector for 24 years. 
22 Inspected the removal of drop inlets before. The practice is 
23 to take a front end loader and lift it up and role it over 
24 and take it out of there. Operator quit when the water line 
25 was broken, saw the drop inlet after it had been remcvcd. 
39 I 
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1 Weighs seven, eight tons. Saw the bottom of it. The water 
2 line and the gas line had been poured into the drop inlet --
3 or the drop inlet had been poured into the lines. 
4 Normally, there's a six inch cushion between 
5 the concrete and utilities. Apac didn't construct the drop 
6 inlet. Apac generally a good contractor. 
7 He said it was removed finally with a front-end 
8 loader, the smaller of the two pieces of equipment that he 
9 saw there. 
10 Had to get the gas cut off before the inlet 
11 could be removed. That the contractor has a responsibility 
12 to remove drop inlet without damaging the utilities. He 
13 never had seen a drop inlet poured into a pipe line before/ 
14 his first experience like this. Utilities had been located 
15 for Apac, they knew where it was, ordinarily would probe for 
16 it and find depth of the line. He didn't see the defendant 
17 probe this time. 
18 So? 
19 HR. SAUNDERS: I think his testimon~r is, as far 
20 as he knew, the defendant did not ptobe for the line at this 
21 time. Had he probed for the line, frankly, had he looked at 
22 the pluns he would have seen that the line was under the drop 
23 inlet. 
24 l•lR. BAHR: vlhich line, Les? The telephone line 
25 or the water line? 
40 
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1 MR. SAU~IDERS: The water line. 
2 THE COURT: The telephone line or the water 
3 line? 
4 l\R. SAUNDERS: Your Honor, he knew exactly 
5 where it was because he had been excavating curb and gutter. 
6 He has already said where 'it was. 
7 THE COURT: All right, the water line is under 
8 there, there is no question about that, but the telephone 
9 line --
10 MR. BARR: Is eight feet away. 
11 THE COURT: is eight feet away. 
12 MR. SAUNDERS: With that line -- with this line 
13 right here that is shown this line right there, that•s the 
14 line that runs from that across to the other storm sewer box. 
15 MR. BARR: No, sir. 
16 MR. LOFTON: There is no testimony to that. 
17 niE COURT: Nobody testified to that. 
13 r-1R. NORRIS: Hr. Norris testified that was the 
19 drain line that ran from this box to the other box. 
20 THE COURT: From here to here? 
21 nR. SAUNDERS: Yes, sir. 
22 NR. BARR: But it is over 
23 l·tR. SAUNDERS: This right here. 










THE COURT: Nobody identified that box. 
r.IR. BARR: That 1 s wrong. 
THE COURT: I wa~ waiting for somebody to ask 
5 MR. SAUNDERS: Mr. Norris was standing in front 
6 of the jury. I asked him what that was, and he said that's 
7 the line that runs between these two boxes. 
8 THE COURT: I didn't hear you ask him that. I 
9 don't say that you didn't, though. 
10 MR. SAUNDERS: Your Honor, I hate to ask Mr. 
11 Halasz to do this, but I'd like for him to go back and start 
12 reading before when I was standing before the jury. I 
13 thought I did that. Let him go back, because I'm going to 
14 have to be satisfied. 
15 MR. BARR: Your Honor, I don't know, I don't 
16 recall, but there is no the point is all the evidence 
17 shows that an accident occurred. Now, if Mr. --
18 THE COURT: No question about that. 
19 HR. Bl'.U:~R: That's right. Anc1 that • s all the 
20 evidence shows, is an accid~nt occurred. There is no 
21 evidence, any evidence that there was in any negligence on 
22 the part of Apac. 
23 THE COORT: Well, I've got to rule on that at 
24 this point, and Mr. Saunders said he did put it in. I want 
25 him to show me in that record where he put it in, because I 
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1 didn't stay over there when you were over ther~ with Mr. 
2 Norris. 
3 ~1R. SAUNDERS: I thought I asked !•1r. Norris 
4 that, but even if I didn't, Judge, it is in the plans. It is 
5 shown clearly on the plans what it is. 
6 THE COURT: That line has got to be 16 feet 
7 through there. 
a MR. SAUNDERS: Sure, the lines run from one 
9 storm sewer to another storm sewer. 
10 THE COURT: Nobody ever identified this other 
11 drop inlet over here. Nobody every said in what relation 
12 that line between the two drop inlets had to the Telephone 
13 Company line. That's what I'm saying. The only information 
14 that we have is that from the drop inlet that was dropped --
15 drop inlet was dropped that's not bad -- that that drop 
16 inlet was six to eight feet from the telephone line and 
17 th~t's clear right here. ilere's the telephone line, the T. 
18 There's the drop inlet that was dropped, that's directly over 
19 the water line. Here is the gas line up here. It is a gas 
20 line, the water line and the telephone line. 
21 NR. SAUNDERS: And that doesn't look exactly 
22 like that, the line running between the two? 
23 THE COURT: They may look the same, but nobody 
24 identified them. These people are not going to know what 
25 that is. They have no idea. 
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1 MR. BARR: The testimony was --
2 MR. SAUNDERS: If you look at the set of plans, 
3 I think the jury is entitled to see what's on the set of 
4 plans, and you are entitled to point out what's on it, Judge. 
5 I don't know anybody that could look at these 
6 plans and not uruw the conclusion that's a drop inlet and 
7 that's a drop inlet and that's the pipe running between the 
8 two. 
9 l4R. BARR: You haven•t put on any testimony 
10 that condition was even there on July 7th. That's where your 
11 evidence fails. You don't even know that condition was there 
12 July 7. 
13 THE COURT: I want him to go back and let me 
14 hear what he asked Mr. Norris, because I didn•t hear it. 
15 
16 (A portion of Mr. Norris' testimony was read.) 
17 
18 !-1R. SAUNDERS: So Wh€n you pick up the inlet, 
19 and that line is hooked into it, you got to pick that up. 
20 '!'HE COURT: There is no evidence that the line 
21 was still hooked up when he picked it up. 
~1R. SAUNDERS: I thought that 1 n what he just 
23 read. 
24 THE COURT: That's what it weighed. No, sir. 
25 You asked him what that line was •. And he said it's an 
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1 eighteen inch drainage line. And that's true. But there's 
2 no evidence before this Court that that line was hooked to 
3 the drop inlet at the time he tried to take it up and that's 
4 what damaged the telephone cable. But assume arguendo that 
5 it did, where is the evidence of negligence? 
6 ~-JR. SAU~1)ERS: You have the same evidence of 
7 negligence you have any time anybody drops anything and it 
8 injures somebody. In my opinion, it is a jury question as to 
9 whether or not they are negligent in the way they picked that 
10 up, in the manner in which they could not take it out in 
11 safety for the utilities that they knew were under it and 
12 woulB be damaged. 
13 THE COURT: Didn't you put those photographs 
14 in? 
15 MR. SAUNDERS: Yes, sir. Sure. 
16 THE COURT: Doesn't that show the pipe has been 
17 disconnected? 
18 l·lR. SAUNDERS: Judge --
19 THE COURT: Of course. Of course, it has got 
20 to be because it is out of the ground. I understand that. 
21 But there was no evidence that it was disconnected or not 
22 before they tried to pick it up. That's what I'm trying to 
23 tell you. True, he identified it us a line. 
24 Now I'm going to listen to you. 
25 MR. SAUNDERS: Judge, the only testimony on 
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1 those photographs was that that drop inlet had been moved 
2 several times before those photographs were taken. 
3 THE COURT: ~·lell, he said it had been moved 
4 before, right? 
5 ~tR. SAU~IDERS: All sorts of things had been 
6 moved around. The only purpose of those photograhs was to 
7 show, as I asked Mr. Barr when I was introducing them by 
8 Finnegan, if there were some that he wanted in, he could go 
9 ahead and introduce them, then that shows what a drop inlet 
10 looks like. That's the only thing they showed. 
11 THE COURT: But there was no evidence from 
12 Norris, whom you introduced as an inspector, that that 
13 drainage line was still hooked to the drop inlet when they 
14 tried to pick it up. That's what I'm trying to say to you. 
15 True, he identified it on here as an eighteen inch drainage 
15 line, but that 1 s where you stopped. There is no evidence 
17 that they didn't unhook it before they tried to pick it up. 
18 MR. SAUNDERS: There is no evidence that he did 
19 unhook it, and the plans show that it was. 
20 THE COURT: So where does that leave you? In 
21 limbo. 
22 ~1R. SAUNDERS: The plans show it 'liaS hooked up 
23 until ~omebody ahows it wasn't hooked up, Judge. 
24 THE COURT: No. 
25 HR. BARR: All I want to comment on is the 
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1 plans only show the condition as of the date of those plans. 
2 THE COURT: True, And you could druw the 
3 inference unless there is evidence to the contrary that it 
4 was still like that the day that the accident happened. 
5 Right? v 
6 MR. BARR: You could draw that inference. / 
7 THE COURT: He is entitled to all reasonable 
a inferences arising from credible evidence, and that's a 
9 reasonable inference that before they started digging out 
10 there, the whole situation was just as shown on those plans. 
11 But there is no evidence before me and this 
12 jury that that pipe that went across the Telephone Company's 
13 cable was still hooked up when they tried to pick that thing 
14 up. The only thing before me is that they -- and the jury --
15 I say me because, you know, this place belongs to me -- sorry 
16 about that -- that they put the lip of that blade under the 
17 side and they tried to pick it up and role it over, and when 
18 they did, they dropped it, and when they dropped it, they 
19 broke the water line, and that that break was six to eight 
20 feet from the telephone cable. 
21 Now, there i~ no queotion in my mind that the 
22 water got all over the place. But where is the negligence? 
23 We're not in a res ipsa loquitur situ~tion. 
24 l•1R. SAUNDERS: Judge, I think the testimony was 
25 that when he picked it up twelve to eighteen inches --
47 1 
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1 THE COURT·: I don • t think there was any 
2 evidence about that at all except the opening statement, 
3 frankly. That was the only evidence about that. There is no 
4 evidence in this case about how he picked it up other than 
5 what Mr. Lofton said in his opening statement. 
6 MR. LOFTON: Exactly, Your Honor. 
7 THE COURT: That's the problem. 
a l·lR. SAUNDERS: I think what the Court said just 
9 a minute ago, that the plaintiff is entitled to the 
10 inferences from the evidence, the evidence that the only 
11 people digging out there were these people, they went to pick 
12 up a drop inlet, they failed to pick it up. 
13 THE COURT: Mr. Saunders, you \'/Ould have that 
14 situation in every negligence case; in an automobile 
15 accident, all you would have to show is that the two cars 
16 were on the road and they ran together and somebody had to be 
17 negligent, and you know that's not the law. 
18 MR. SAUNDERS: No, sir. You would have to show 
19 that .somebody \'las ov<.~r on somebody else's side of the road or 
20 something. 
21 THE COURT: You don't even have to show that. 
22 They could both hit on their own sides of the road, but you 
23 got to show one or the other is negligent, right? You don't 
24 get an inference of negligence because the two cars collide. 
25 Right? 
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1 r·1R. SAUNDERS: I think if they collide somebody 




THE COUI~T: Suppose he hit him from the back? 
~1R. SAUNDERS: You certainly have got an 
5 inference there. 
7 
8 
THE COURT: ~lay be. 
r1n. SAU~~ERS: I don't think the judge would 
9 strike the·evidence if one car ran into the rear end of the 
10 other. 
11 THE COURT: Maybe not, but suppose they are 
12 running side by side and they collide, they scrape together, 
13 you got no inference of negligence there. You got to show 
14 that one of them was doing something that he wasn•t supposed 
15 to do that caused that. 
16 MR. SAUNDERS: Violates a duty. 
17 THE COURT: Right. The supreme Court has said 
18 that the mere happening of an accident doesn't entitle you to 
19 go to the jury, and that's what we're arguing here. 
20 f-1R. SAUNDERS: I understand. 
21 THE COURT: lvhere have you shown any negligence 
22 of picking the thing up or dealing with it? 
23 NR. SAUNDERS: I don•t want to be repetitious. 
24 I think we have shown the negligence. 
25 THE COURT: Tell me the negligence. 
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1 I•1R. SAUNDERS: I have told you, Judge. 
2 THE COURT: Because you are entitled to ull 
3 reasonable inferences arising from credible evidence. 
4 HR. SAUNDERS: We don't have res ipsa loquitur, 
5 because I've never never known of a situation where it was 
6 used and I never tried to use it, but you got a situation 
7 where the only people doing something were the people who had 
a the duty, the evidence said, to remove the curbing and storm 
9 sewers and pipes so as to make sure not to damage the 
10 utilities. They had that duty. The evidence before this 
11 jury right now is they violated that duty. 
12 THE COURT: How did they violate that duty? 
13 MR. SAUNDERS: By breaking the water main, 
14 rupturing the sheath on the telephone cable and doing damage 
15 to it. 
16 THE COURT: But how did that happen? What was 
17 it due to? 
18 HR. SAUNDERS: It happened because they didn't 
19 extract the drop inlet in a careful manner so as not to 
20 damage the utilities. 
21 THE COURT: But you havcn•t shown us that. You 
22 haven't shown that. 
l·1R. SAUNDERS: I think the mere fact that it 
24 was on the lines, and while they were removing it, damaged 
25 it, it is sufficient negligence to go to the jury, and it is 
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1 up to the defendant to prove that they did not do it. 
2 THE COURT: t'lell, that • s sending the matter to 
3 the jury because an accident has occurred. 
4 ~m. SAUNDERS: I don't think so. 
5 THE COURT: You don • t think they ·intentionally 
6 dropped the seven tons, do you? 
7 ~lR. SAUNDERS: No, sir. If they did, we would 
8 sue for punative damages. 
9 THE COURT: You show me, Mr. Saunders, you give 
10 me a case that says all you got to do is come in here and 
11 show that they had the responsibility of picking this thing 
12 up and they dropped it -- they had the responsibility of 
13 picking it up so it wouldn't hurt somebody and they dropped 
14 it and hurt somebody ana that entitles you to go to a jury on 
15 a question of negligence and causation, and I'd like to have 
16 a case. I did a whole lot more plaintiff's work than I did 
17 defendant's work. 
18 f-iR. SAUNDERS: I don't have a case. 
19 THE COURT: ShO\tl me a CilSe. 
20 MR. SAUNDERS: I think the Court has made up 
21 its mind. I don't think I'm going to change your mind. 
22 THE COURT: Let me see the exhibits for a 
23 moment, then I'll go back in and do my own research, which I 
24 usually do anyway. 
25 MR. SAUNDERS: I don•t have a case which I 
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1 think is going to change your mind. 
2 HR. BARR: If you want a copy of these caces, 
3 we would like to givo them to you. 
4 THE COORT: All that says is that you got to do 
5 more than show that an accident happened. That is hornbook. 
5 You are talking about the 211 Virginia case. 
7 MR. LOFTON: Yes, sir. 
8 THE COURT: I read those last night. 
~m. BARR: The McFadden case; a great case. 
10 l1R. SAUNDERS: To make my young partner happy, 
11 he would appreciate, if the Court is going to do some 
12 research, would you read 56-265.24. I think it can be 
13 described at the Miss Utility Statute. 
14 THE COURT: Sure. 
15 
16 (A recess was taken from 2:44 p.m. until 3:37 p.m.) 
17 
18 THE COURT: Gentlemen, I have reviewed the 
19 exhibits, and you can put them back, sheriff, I have reviewed 
20 my notes, read that statute referred to, and I think it's, 
21 from the cases that I read or read, almost hornbook law that 
22 you got to show more than just the happening of an accident. 
23 And that's all we have here, ~1r. Saunders. I've got to 
24 sustain the motion to strike and note your exception. 
25 I have a problem with negligence ana I have a 
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1 problem with causation. 
2 The evidence is protty clear that there is no 
3 evidence before the Court when they dropped the drop inlet 
4 that they dropped it on a Telephone Company'n line. I just 
· 5 don't know, based on the evidence before me and before this 
6 jury, how the telephone line got damaged, and I think the 
7 jury would have to speculate. 
8 If I look at those pictures -- let me have 
9 those pictures -- particularly of the drop inlet after it is 
10 taken out· of the ground -- the others don•t help me any --
11 and if you compare the drop inlet with the plan, and the 
12 picture on top is the drop inlet standing up on its end, and 
13 you would have to lay it down flat like this, where it goes 
14 in, and this indentation on the back would show you where the 
15 water line was poured into the drop inlet, but there is no 
16 evidence that the pipe coming out of the rear of this, which 
17 would be this piece sitting on the ground at this point, that 
10 supposedly, according to the plan, goes over to the other 
19 drop inlet, was connected or disconnected or diBturbed in any 
20 manner. 
21 Now, th~t would be the instrument that would 
22 have damaged the telephone line, as I see it, because the 
23 telephone line, by all the evidence before the Court, is from 
24 six to eight and a half feet from this point, or the far side 
25 of the drop inlet. And this drop inlet is very explicit. 
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1 The piece sitting on the top is the gutter. The entrance 
2 into the drop inlet is shown in the picture. This is the 
3 rear end of it, which would go over to the drop inlet in 
4 front of JoPa, or rather come from the drop inlet over to 
5 JoPa, and there's a pipe shown on the plan going through 
6 there. 
7 The only identity of that pipe is an eighteen 
8 inch drainage line. There is no evidence before the Court as 
9 to what happened to that pipe, whether it was still connected 
10 at the time they tried to pick it up. 
11 Certainly, Norris, the inspector, if he got 
12 there, he could have seen that, or if the operator was here 
13 to testify, he could testify as to that, or if the 
14 superintendent of Apac was here, he could testify as to 
15 whether or not that had been disconnected or not. 
16 This jury would just have to base any decision, 
17 as I see it, on conjecture and speculation as to just how 
10 this accident occurred. No question that the accident 
19 occurred. But what caused it? What caused the damage to the 
20 telephone line? I have a question with negligence, and I 
21 have a question with causation. I have to sustain the motion 
22 to strike. 
23 And I'll note the plaintiff's exception. 
24 And there is no evidence that there was any 
25 violation of the Statute 56.265.24. 
54 






·~· :: ! 
:. · •1· • . "iu I tJ/ // . 
" I~~~ I 
.~;.-~ . -,~I I 
.. I . 
I 
. -... ~~-:-.~-------;""-· 
,., .. , {'/ 
..1' ~~ ;4/.J 'i, -t_' (I ::•11!7;),. 9/· /}' >. I IJ" 





\ --.- . ·~ \ ~' \ · .. 
·' 






. .. ' .. 
.. 
Our lr:d f.ub lr:. 
l\ur lml "ll r11, 
12 -5fJ. 
fh:~ctti vod oJ' Tho Chosnponko anrl Potouwc Tn lf1phono Cornpnny of Virltlnia Onn nollnr ( :n.oo) in considoro tlon 
1f which tho undurn h:nod huruby ~;runt ond r.onvuy unto flu \.d Compnny, 1 ts UIJCccusors, o:lO lr.no, lconooo nnd U(~Cn t.s, 
1 ri~ht of woy ond cn~omont to construct., opornto, maint.nln, roploco nnd rumovo a conununicat.lon oy~tom consl~L­
.nr. ot such polos, fixturuo, f(uyu, onchor:1, wln:u, cnblus, l>u•·iod coblcs,buri'"'d wirca,po:Jto, turmlnnl:J, location 
~:arkl.!r~, condui to, manholes, ond ot.hor hppurt.cnuncos, oo the r.rontnus rru•y from tlmo t.o t.imo rcqutr 'J, upon, under, 
1crosa nnd ovur t.hti lnnd \olhi.ch lh•) ttnduralltnt:d own or i.n 'Wh I r.h tl11J unclors tr~nttd huvd nny in t.urotJ tJ onid lRnd 
lUln_g loco~t~d and d~scribcd 09 fol1 own I South side or Route 250 between Skipwith Road and Pemberton 
Ro:id lRt. 157]. 
District of Tuck31ioe CoWlty or Henrico ond !it.o t.o of Vir"inia und upon undor alonn ond ovor tho roods. 
• • J b , , b • 
r~t.roats and hichwuyu adjoining thu Bairl lund, t.or.ot.hor wit.h thn folloHin~ rightn1 Of ingr~ss and ccroso ovor, 
undor, and ncrooa tho lMde of tha undorBign,HI t.'l ond from onid oy n t.o1n:.1 for the pul'posa of oxorci:Jintt t.ha r jghto 
heroin r.rnntodJ to opon nnd clooo foncos, t.o cut down and koop cut down all trous and undergrowth wlthin--"2--
fuot. of said syetCmJ to carry in enid uyot.c:m t.hu wlrou, cnblou, c1rcu1to and nppurtanoncoa of. nny other Compnnya 
including all elsct.ric wirOBJ onid uystom boi.nr. locnt.od on ua1d land no follows• 
Across front o£ properti as iridicated on attached-sKetc • 
Post. Office Addross------------------------------------------------------------------------------------
Witnooo.a __ o_u_r _ honti and anal t.hio 
Wit.nons• /!~~· ~ ~r:-<-a!..·'--~1'(~,) 
Witneoot--------------------------------------
Wltnoss~------------------------------------
/..-L.f2.. May 63 
T dRy Of------:-t 19.....:.::... 7 I 
··) 11 jJ 7 _.. . I 1:1---·'-· /I . 1· .. ·· I,-'"' "' ~-TT'"""~~~:~-----1-----CSoal} W, •. H. t~;1,nfre7_ ... / 
t) ... ,l, L (; .. aAIJYVl(-~ 
!rOsa ~~iri!ree t (Sual) 
--------------------------------(Sool) 









w. H. Winfree 
Rosa Winfree 
. TO 
(.,.. ,":l 'C"'C\ ~~\'•) ~ \fj 
The Chesa pe.ake and Potomac 
Telephone Company o! VJ.rginia 
_ ___.J'=..:....:Io1 U41-1N__..7_-.....:.,:19::..;:;6-=-3 __ zg_ 
Presented in office with certificate and admitted 
to reeord at Jl o'clcv:k &= M. 
Clerk 
Court//.% Recorded, Deed Book __ ...,~_~.;t_;._,_ __ _ 
Page ,N ilnd ______ _ 
Fee$ ____ _ 
Ta.A.x---~..,.--State Tax ; i 5 . 
County Tax----' Ch-=o=----
:Orerk's Fee -.· -3~47S....=::.::::-
li'f'Jii!!Wr ·uu- s: ~StMI -~.3. .. ~~~ 
Filing Information Only 
Est. or Order No...:I~Z~z....;;_::;..~------
DnwmgNwm~~--------------
Pole Number.-----------
~~--------83 ____________ __ 




. ~ r V"'--,I 
,.._, ~,.. / 
,- '""'l ~· ":" .y 1: , , . 
-- .. " . , ,~ 

























;1 .· .. . i • 
1-~iD.~~:-TP!,-»; -o.&rcm ... ciF. :£r!l.l5-& .. !t~;--Oli'--rmfenrt:M'f 'ctrol!,:r -c.-~~-~~-~~t ·~·~ ..,., 1~"'-ft.-2 OF THE (!('. TTl!·r: t ·r-~~:::"~_~~:n~\;,~{ ........................ -::-.. ..... \e~ ....... t ••...•••••.•.•••••• ~\;j ... . 
THI~ n~""T) ''" ..... 't ...... .., ......... ~·-.··~·-y· 'h~· ····~!T r.'IT.!T' rr..,'!'·r~-rr AT~ ...... \ I).~.: . ...: ... I!"•J .: • I .:/·,;I ..... 1 ..• 1 \ : • .:.. •.. 1 • I. ·:J---~~·-·· ................. . 
ANlfEXED ,_ A:S:.~~T~1 .. J '.i.'J F.J~:·::.~.:~.-:~ J-.!:.' ...... .;/..:.o.~~ .......... o' clock_ ......... ~ ....... .U. If M,," '· ., 1 ~ 1-5 J.\.r-:1~· .... 
State Ta:t ra!U.. ... 7l:............. 1 ( 











IN 'lHE CIICUlT OXJRl' OF 'IHE axmY OF HENRICO 
November 26, 1985 
THE CHFSAPF.Al<E & Pa1tMAC TELEPHCNE 
C<lo\PANY OF VIrGINIA, Plaintiff, 
vs 
APAC-VIK;INIA, INC. Defendant. 
ORDER- Cl\SE NO. 84-L-348 
This day came the plaintiff, by N. Leslie Saunders arxi A. Kent Gilliam, their 
attomeys, ard the deferdant, by Jolm .s. Barr and Janes A. Iofton, their attorneys, 
havi~ heretofore filed their gro.uxis of defense .herein, issue is joined. 
Whereupon came a jury, to-wit: Clarence Herbert Coleman, Alice May Caz:penter, 
Ruth Johnson Bynl.m, Macy Pamela Burruss, Kendra Elizabeth Atkinson, Larry Ward 
.Andre\t/S 1 aJ'Xi Alexarxier Hampton Burton, Jr • 1 who were ~ to well and truly try 
the issue joined ard a true verdict give according to the evidence and the law. 
Tm evide~ of the plaintiff was presented and at the conclusion thereof 
the defendant by counsel rroved to strike the evidence of the plaintiff on cp:ounds 
stated to the record, which trotion was sustained, to which rul.i..nq of the Court, 
counsel for the plaintiff excepted. 
It is therefore Adjudged and Ordered that the plaintiff take nothing and that 
judgment be entered in favor of tre defendant. 
N. ~lie Saunders, p .q. 
A. Kent Gilliam, p.q. 
Saunders, HW'ldley & Gillian 
P.O. Box 35651 
Ricl"lrond, Virginia 23235 
John s. Barr, p.d. 
James A. Lofton, p.d. 
Maloney, Yeatts & Barr 
600 l.bss Building 
8th an:l Main Streets 




A Copy Teste: 
MARGARET B. BAKER, Clerk 
Deifricc~tk ~br,. 
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VIRGINIA: 
IN THE CIRCUIT COURT OF THE COUNTY OF HENRICO 
THE CHESAPEAKE AND POTOMAC 




Docket No. 84-L-348 
Defendant. 
NOTICE OF APPEAL 
Pursuant to Rule 5:9 of the Rules of the Supreme Court of 
Virginia, the Chesapeake and Potomac Telephone Company of Virginia, 
files this Notice of Appeal from the Order entered by Judge L. Paul 
Byrne in this case on November 26, 1985. 
A transcript of the November 26, 1985 trial will be filed with 
the Court. 
N. Leslie Saunders, Jr. 
D. Kent Gilliam 
SAUNDERS, HUNDLEY & GILLIAM 
P. 0. Box 35651 
Richmond, Virginia 23235 
THE CHESAPEAKE AND POTOMAC 
TELEPHONE COMPANY OF VIRGINIA 
By tJ.UJ~ 
Counsel 
CERTIFICATE OF SERVICE 
I hereby certify that a true copy of the foregoing Notice of 
Appeal was mailed, this ~day of December, 1985, to JohnS. Barr, 
Esquire and James A. Lofton, Esquire, Maloney, Yeatts and Barr, 600 Ross 
Building, Richmond, Virginia 23219. 
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ASSIGNMENTS OF ERROR 
1. The Circuit Court erred in granting the defendant's 
motion to strike the plaintiff's evidence at the 
conclusion of the plaintiff's case-in-chief. 
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